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CONSUMER NEWS: TENANTS' EVICTION PROTECTION AND LANDLORDS' FIGHT FOR EQUAL
RELIEF

Shane Stover, News Editor
Between major health concerns' and record high unemployment rates2 , COVID-19 put
many residences in a terrible situation.3 The economy suffered, and job cuts continued as the
fallout from COVID-19 continued month after month.4 Renters were struggling to pay their rent
and homeowners could not afford their mortgage payments without their usual income.5 With the
economy still near record lows in the later stages of summer, the United States Government needed

individuals tend to congregate into close quarters or shared living settings. Homeless shelters have been
identified as an area of extensive outbreaks of COVID-19 and are made up of a population with many high-risk
individuals. These types of living conditions, as a result of eviction, do not allow for the recommended distancing
procedures and likely add to the spread of COVID-19. Temporary Halt in Residential Evictions To Prevent the Further
Spread of COVID-19, 42 C.F.R. § 70.2 (2019); Preliminary Research Shows Evictions Contribute to Spread of
COVID-19, NATIONAL Low INCOME HOUSING COALITION (Sept. 8, 2020), https://nlihc.org/resource/preliminaryresearch-shows-evictions-contribute-spread-covid-19 ("[A] 2% per month eviction rate led to infections in an
additional 13% [of the population compared to a no-eviction baseline].").
1 Evicted

2Gene

Falk, CONG. RSCH. SERV., RL 46554, Unemployment Rates During the COVID-19 Pandemic: In Brief 2 (2021)
(showing the unemployment rate increased from 3.5% in February 2020 to 14.8% in April 2020); Rakesh Kochhar,
Unemployment Rose Higher in Three Months of COVID-19 Than It Did in Two Years of the GreatRecession, PEW
RESEARCH CENTER (June 11, 2020), https://www.pewresearch.org/fact-tank/2020/06/11/unemployment-rose-higherin-three-months-of-covid-19-than-it-did-in-two-years-of-the-great-recession/ (comparing the 10.6% unemployment
rate peak from the Great Recession with the substantially higher peak, possibly 16% in May 2020, from COVID-19).
3 Chris Arnold, Renters are Getting Evicted Despite CDC Order -

'I'm Scared', WBEZCHICAGO (Feb 14, 2021),
https://www.wbez.org/stories/renters-are-getting-evicted-despite-cdc-order-im-scared/lfca25f6-3bed-4eb 1-82a4c8dd4bel8fb3 (telling stories of families not being able to afford their rent and the fear of being evicted); see also
Regina Garcia Cano & Michael Casey, Wave of Evictions Expected as Moratoriums End in Many States, DAILY
HERALD (Aug. 4, 2020), https://www.dailyherald.com/article/20200804/news/308049994/
(citing many residences
who fear they will be evicted from their homes due to the impacts of COVID-19).

.

4 Falk, supra note 2, at 2 (finding the unemployment rate in December 2020 (6.7%) was still significantly higher than
the pre-COVID-19 rate (3.5%)); Kim Parker, Rachel Minkin & Jesse Bennett, Economic Fallout From COVID-19
Continues to Hit Lower-Income Americans the Hardest, PEW RESEARCH CENTER (Sept, 24, 2020),
https://www.pewresearch. org/social-trends/2020/09/24/economic-fallout-from-covid- 19-continues-to-hit-lowerincome-americans-thehardest/#:~:text=Fully%2015%25%20f o20adults%20report,they%20are%20currently%20not%20employed
("Fully 15% of adults report that they personally were laid off or lost their jobs because of the coronavirus outbreak
.. Half say they are currently not employed.").

5 Tracking the COVID-19 Recession's Effects on Food, Housing, and Employment Hardships, CENTER

ON BUDGET
AND POLICY PRIORITIES (Feb. 11, 2021), https://www.cbpp.org/research/poverty-and-inequality/tracking-the-covid-

19-recessions-effects-on-food-housing-and (finding nearly 1 in 5 adult renters and 26% of renters who are parents or
live with children were not caught up on rent); Sam Khater, Doug McManus & Elias Yannopoulos, Mortgage
Forbearance Rates
during the
COVID-19
Crisis, FREDDIE
MAC
(Nov.
17,
2020),

http://www.freddiemac.com/research/insight/20201117_mortgageforbearancerateduringCOVID19.page#:~:text=The%20COVID%2D 19%20pandemic%20has,unprecedented%201evels%20f%o20mortgage%20fo
rbearance.&text=Mortgage%20forbearance%20reached%20a%20peak,%241%20trillion%20in%20mortgage%20de
bt (showing mortgage forbearance peaked in May 2020 with more than 4 million U.S. mortgages in forbearance and
about $8 billion in delayed mortgage payments).

a mechanism to help its citizens stay in their homes.6 On September 4, 2020, the Centers for
Disease Control and Prevention signed into order the Temporary Halt in Residential Evictions to
Prevent the Spread of COVID-19 (hereinafter "Nationwide Eviction Moratorium").' This
Consumer News section will analyze the protections the order gives to residences, the
requirements in order to receive such protections, and how it may impact lenders and landlords.
The Nationwide Eviction Moratorium
The Nationwide Eviction Moratorium is a federal government order that protects
residential tenants from evictions.' Residents in any state, local, territorial, or tribal area with a
moratorium providing eviction protection of the same or greater level are not covered by the
Nationwide Eviction Moratorium and should refer to such local moratorium. 9 Covered persons
include any tenant, lessee, or resident of a residential property.10 In order to qualify, the covered
person must provide to their landlord, the owner of the residential property, or other person with a
legal right to pursue eviction, a declaration, under penalty of perjury, that they: 1) have used best
efforts to obtain available government assistance; 2) expect to earn no more than $99,000 in annual
income, were not required to report any income to the IRS, or received a stimulus check pursuant
to the CARES Act; 3) are unable to pay the full rent due to substantial loss of household income
or extraordinary out-of-pocket medical expenses; 4) are using best efforts to make timely partial
payments; and 5) would likely be rendered homeless if evicted."
Tenant's Eligibility Requirements
The first declaration a tenant must make to their landlord is that they have "used best efforts
to obtain all available government assistance for rent or housing."" Tenants who have failed to
apply for governmental rental or housing payment benefits should be careful making this
declaration.1 3 However, if the tenant was simply unaware of such available programs or such
6 CENTER ON BUDGET AND POL'Y PRIORITIES, supra note 5 (showing average unemployment rates from October
through December were still higher than usual); 42 C.F.R. § 70.2 (finding the United States government needed to
keep people in their homes in order to help slow the outbreak of COVID-19).
?

42 C.F.R. § 70.2 (effective September 4, 2020).

842

C.F.R. § 70.2; Rental Housing: CDCIssues Nationwide Eviction Moratoriumon ResidentialPropertiesThrough

2020, MORTG. AND REAL ESTATE ExEC. REPORT, Nov. 2020, at 1 [hereinafter Rental Housing] (distinguishing that
tenants may still be evicted for reasons other than nonpayment).
9 42 C.F.R. § 70.2 (imposing the greater public-health protections from the state or local moratorium over the
Nationwide Eviction Moratorium).
10 42 C.F.R. § 70.2; see also Residential Rentals: Constitutionalityof CDC's Eviction Moratorium Challenged in
Court, MORTG. AND REAL ESTATE ExEC. REPORT, Dec. 2020, at 1.

" 42 C.F.R. § 70.2; see also Rental Housing, supra note 8, at 1 ("Each adult listed on the lease, rental agreement, or
housing contract should complete a declaration. The declaration is sworn testimony subject to the penalty of pejury
if information provided is false or misleading.").
12

42 C.F.R.
CDC

§ 70.2.

Eviction Moratorium - Revised Analysis, NAT'L HouS. L. PROJECT 8 (Oct. 9,
2020),
https://www.nhlp.org/wp-content/uploads/CDC-Eviction-Analysis-Revised.pdf
(warning tenants who have not
applied for assistance grants previously available should be careful signing declaration under penalty of perjury);
13

programs were not available to them, then the tenant can confidently claim they used their "best
efforts"." As the effects of COVID-19 continue and the Nationwide Eviction Moratorium extends,
tenants are more aware of the requirements in order to qualify and should apply for any funds prior
to declaring so they can confidently claim they used their "best efforts"."
The second declaration is that "the individual either (i) expects to earn no more than
$99,000 in annual income for Calendar Year 2021 (or no more than $198,000 if filing a joint tax
return), (ii) was not required to report any income in 2020 to the U.S. Internal Revenue Service,
or (iii) received an Economic Impact Payment (stimulus check) pursuant to Section 2201 of the
CARES Act." 1 6 This requirement is rather straight-forward, as it gives three alternative ways to
qualify for protection."
The third declaration requires a tenant to declare they are "unable to pay the full rent or
make a full housing payment due to substantial loss of household income, loss of compensable
hours of work or wages, a lay-off, or extraordinary out-of-pocket medical expenses." 18 The order
does not require a link between the income loss and COVID-19. 19 It also does not require a
documentation of such income loss or medical expenses, but tenants should be mindful of the
perjury penalty if making faulty or misleading declarations. 2 0
The fourth declaration is that "the individual is using best efforts to make timely partial
payments that are as close to the full payment as the individual's circumstances may permit, taking
into account other nondiscretionary expenses." 2 1 To satisfy this requirement, tenants should
calculate a reasonable partial payment they can afford regardless if it satisfies the landlords'
expectation.22 Although landlords may challenge the truthfulness of the tenant's best efforts to
Federal Moratorium on Evictions for Nonpayment of Rent FAQ for Renters, NAT'L Hous. L. PROJECT 2 (Feb. 1,
2021),
https://nlihc.org/sites/default/files/National-Eviction-Moratorium_FAQ-for-Renters.pdf
(recommending
tenants keep documents on hand in the event a court asks to see during a landlord challenge).
" Id. (adding tenants who have not applied because they were unaware of available funds, did not qualify, were not
granted funds, or were not delinquent at the time the funds were available should be able to meet this requirement).
s Id. (noting that at the time the moratorium was signed, it would not be expected that tenant would have foreseen the

requirements to qualify for the moratorium but the expectations may have changed as the moratorium has been in
existence).
42 C.F.R. § 70.2.

16

17 NAT'L Hous. L. PROJECT, supra note 13, at 9 (proposing those who were supposed to receive a stimulus check but

never did should still qualify for the Nationwide Eviction Moratorium).
42 C.F.R. § 70.2.

18

NAT'L Hous. L. PROJECT, supra note 13, at 9 (noting the government did not include a link between income loss
resulting from COVID-19).
19

20

Id. at 9.

21

42 C.F.R. § 70.2.

NAT'L Hous. L. PROJECT, supra note 13, at 9 ("No provision in the order purports to allow a landlord to proceed
with eviction of a tenant who fails to make partial payments-let alone partial payments the landlord considers
insufficient."); Samantha Fields, What You Need to Know About the CDCEviction Moratorium,MARKETPLACE (Sept.
11, 2020), https://www.marketplace.org/2020/09/11/what-you-need-to-know-about-the-cdc-eviction-moratorium/
("It's also important to continue paying what you can toward your rent, even if you can't make the full payment - one
of the requirements under the CDC Moratorium is that renters make their 'best efforts' to pay.").
22

make their payments, proving such bad faith will be challenging if the tenant avoids making
unreasonably low partial payments, as well as sharing unnecessary financial information both
publicly and with their landlords. 2 3
The final declaration requires that the "eviction would likely render the individual
homeless - or force the individual to move into and live in close quarters in a new congregate or
shared living setting - because the individual has no other available housing options."2 4 A tenant
does not need to accept any housing that would keep them from becoming homeless." A tenant
may not be required to live in housing that results in an overall increase of housing costs. 26
Landlords' Constitutional Challenge
Across the country, landlords are challenging the CDC's Nationwide Eviction Moratorium
in federal courts.2 7 There are a number of challenges being made, but landlords are not having
much success. 28 The Nationwide Eviction Moratorium still requires tenants to abide by all
provisions of their lease and rental agreements, but landlords cannot evict for failure to pay rent.2 9
Landlords, expectedly, still want their rental payments and have joined together in making a
number of arguments centered around the unconstitutionality of the CDC's Nationwide Eviction
Moratorium.30

NAT'L Hous. L. PROJECT, supra note 13, at 11 (suggesting landlords will have the best case against their tenants for
bad faith payments when tenant makes unreasonably low partial payments and is able to gather information to be used
to challenge the amount of the payments and the tenant's declarations); see also Kyle Swenson, Renters Thought a
CDC Order Protected Them From Eviction. Then Landlords Found Loopholes, THE WASHINGTON POST (Oct. 27,
2020) https://www.washingtonpost.com/dc-md-va/2020/10/27/trump-cdc-eviction-moratorium-loopholes/
(adding
judges may "interrogate tenants about the veracity of their statements in the declaration").
23

24

42 C.F.R.

25

Id. (defining "available housing" as "decent and affordable housing that is presently available to the tenant")

26

NATIONAL HOUSING LAW PROJECT, supra note 13, at 11 (adding a tenant may turn down housing because of an

§ 70.2.

increase in costs).
27 See generally Richard Lee Brown et al. v. Alex Azar et al., C.A. 1:20-CV-3702-WMR, 2020 WL 6364310 (Ga. N.
Dist. Sept. 18, 2020) (plaintiffs are joined by the National Apartment Association); see generally Tiger Lily LLC et
al. v. Dep't of Housing & Urban Devel. et al., No. 2:20-2692, 2020 WL 7658126 (W.D. Tenn. Nov. 6, 2020) (plaintiffs
are joined by multiple landlords).

28

Id. (both cases resulted in denied preliminary motions by the plaintiffs).

29

Rental Housing, supra note 8 ("The order states that tenants are still required to pay rent and follow all other terms
of the lease and rules governing their tenancy, and it cautions that a tenant may be evicted for reasons other than
nonpayment."); RENTAL HOUS. J., 7 Insights for Landlords on the FederalEviction Moratorium (Jan. 22, 2021),
https://rentalhousingjournal.com/7-insights-for-landlords-on-the-new-federal-eviction-moratorium/
(advising
landlords can still evict under the Nationwide Eviction Moratorium if their tenants have violated the rental agreement
in other ways).
See generallyRichardLee Brown et al., 2020 WL 6364310 (citing plaintiffs' desire to sue solely for tenant's failure
to pay rent); Tiger Lilly LLC et al., 2020 WL 7658126 (involving plaintiffs seeking eviction for tenants not paying
rent); RENTAL HouS. J. supra note 29 (advising landlords to sue for rent instead of evicting).
30

The first argument landlords have made in court against the Nationwide Eviction
Moratorium is that the CDC acted without statutory and regulatory authority.3 1 Landlords claim
the CDC, under the Public Health Services Act32 , overstepped their authority when they
temporarily halted evictions for covered persons.3 3 The Public Health Services Act, through
delegation from the Secretary of HHS, authorizes the Director of the CDC to " take such measures
to prevent such spread of the diseases as he/she deems reasonably necessary, including inspection,
fumigation, disinfection, sanitation, pest extermination, and destruction of animals or articles
believed to be sources of infection." 3 4 Interpreting the delegation provision broadly, the CDC has
statutory and regulatory authority to take measures it deems reasonably necessary to prevent the
spread of disease.35 Landlords have not been able to convince the courts of this constitutional
argument. 36
Second, landlords argue that the Nationwide Eviction Moratorium is arbitrary and
capricious.37 Under the Administrative Procedure Act, an agency's rule must be set aside if it is
arbitrary or capricious.38 However, the CDC has satisfied the "reasonably necessary" standard to
prevent the further spread of the disease. 39 Included in the Nationwide Eviction Moratorium is
RichardLee Brown et al., 2020 WL 6364310, at *6 (claiming "42 U.S.C. § 264 and 42 C.F.R. § 70.2 limit the CDC
to implementing regulations that involve inspection, fumigation, disinfection, sanitation, pest extermination and
destruction of animals or articles believed to be sources of infection" and "the Order is not reasonably necessary to
prevent the spread of disease; and the Order does not show that the state and local laws were insufficient to prevent
the spread of disease"); Jason Levine, The Federal Moratorium on Residential Evictions Faces Constitutional
Challenge, CONSUMER FIN. ABSTRACT (Sept. 23, 2020), https://www.alstonconsumerfinance.com/the-federalmoratorium-on-residential-evictions-faces-constitutional-challenge/ (referring to the Tiger Lilly LLC case, the
plaintiffs are claiming the CDC is not authorized under Section 361 of the Public health Services Act).
31

32

42 U.S.C.

§ 264.

33 RichardLee Brown et al., 2020 WL 6364310, at *6 (landlords claiming the Public Health Services Act as limiting
the authority of the CDC); Levine, supra note 31 (plaintiffs claim Section 361 limits the Surgeon General's authority).

42 U.S.C. § 264; RichardLee Brown et al., 2020 WL 6364310, at *7 ("Congress' intent, as evidenced by the plain
language of the delegation provision, is clear: Congress gave the Secretary of HHS broad power to issue regulations
necessary to prevent the introduction, transmission or spread of communicable diseases."); Levine, supra note 31
(Surgeon General can make and enforce regulations as are necessary to prevent the spread of diseases).
3'

§ 264 (the delegation provision allows the CDC, from the authority granted to HHS, to use its discretion
in enforcing regulation it seems necessary to prevent the spread of diseases).
35 42 U.S.C.

36

RichardLee Brown et al., 2020 WL 6364310, at *9 (finding the CDC has statutory and regulatory authority for their
Nationwide Eviction Moratorium); see generally Tiger Lilly LLC et al., 2020 WL 7658126 (denying the plaintiffs
preliminary motions).
RichardLee Brown et al., 2020 WL 6364310, at *11 (plaintiffs claim the order is arbitrary and capricious because
it is not supported by substantial evidence); Complaint at 28, Tiger Lilly LLC et al., 2020 WL 7658126 (claiming the
order is arbitrary, wrongful, and irrational).
37

38

RichardLee Brown et al., 2020 WL 6364310, at * 11 (citing Dep't of Homeland Sec. v. Regents of
the Univ. of Cal.,
140 S. Ct. 1891, 1905 (2020)); 5 U.S.C. § 706 ("The reviewing court shall ... hold unlawful and set aside agency
action, findings, and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law ... ").
39

RichardLee Brown et al., 2020 WL 6364310, at *12 (citing evidence presented by the CDC on why the Nationwide
Eviction Moratorium is reasonably necessary to prevent the spread of COVID-19); Temporary Halt in Residential
Evictions To Prevent the Further Spread of COVID-19, 42 C.F.R. § 70.2 (2019) (citing evidence to why evictions
would lead to further spreading of COVID-19).

evidence on the potential impact evictions could have on the spread of COVID-19. 40 The CDC has
also satisfied the standard that the measures taken by the state and local governments were
insufficient. 4 1 The Nationwide Eviction Moratorium provides that state and local measures that do
not provide protections equal to or better to the protections under the Nationwide Eviction
Moratorium are insufficient to prevent the spread of COVID-19. 42 Similar to their argument
regarding the CDC's lack of statutory and regulatory authority, the landlords' claim that the
Nationwide Eviction Moratorium is arbitrary and capricious has failed in court. 43
Third, landlords believe that the Nationwide Eviction Moratorium effectively bars their
constitutional right to access the court system. 44 Landlords argue that, because they cannot evict a
covered person for the non-payment of rent, they are prevented from effectively exercising their
rights to access the courts, as provided under the Constitution. 45 However, the Nationwide Eviction
Moratorium does not apply to every tenant, every reason for eviction, or all possible avenues of
recovery for a landlord. 4 6 Courts have cited three ways in which landlords still have access to the
courts during the Nationwide Eviction Moratorium: 1) landlords can still pursue a breach of
contract action now or in the future; 2) the order is temporary, therefore landlords can evict their
tenants once the Nationwide Eviction Moratorium expires; and 3) landlords can start an eviction
proceeding now and are only delayed in the enforcing of any order they obtain. 47 Thus, under the

4

Id.; Complaint at 29, Tiger Lilly LLC et al., 2020 WL 7658126 (claiming the evidence presented by the CDC is not
relevant to the current COVID-19 environment).
4 RichardLee Brown et al., 2020 WL 6364310, at *14 ("The knowledge that state and local governments
in some of
these jurisdictions have no restrictions at all on evictions (i.e., that evictions proceed unabated) combined with
evidence that evictions contribute to the spread of COVID-19 by increasing the number of individuals living in
congregate settings where disease spreads more rapidly is substantial evidence to show that the state restrictions (or
lack thereof) were not adequate to prevent the spread of disease."); Temporary Halt in Residential Evictions To
Prevent the Further Spread of COVID-19, 42 C.F.R. § 70.2 (2019) ("This Order does not apply in any state, local,
territorial, or tribal area with a moratorium on residential evictions that provides the same or greater level of publichealth protection than the requirements listed in this Order.").
42

42 C.F.R. § 70.2.

RichardLee Brown et al., 2020 WL 6364310, at *14 (finding the plaintiffs were not substantially likely to succeed
on their arbitrary and capricious argument).
43

44 RichardLee Brown et al., 2020 WL 6364310, at *14; Complaint at 38, Tiger Lilly LLC et al., 2020 WL 7658126

(citing Christopher v. Harbury, 536 U.S. 403, 415, 415 n. 12 (2002)) ("The Article IV Privileges and Immunities
Clause, the First Amendment Petition Clause, the Fifth and Fourteenth Amendment Due Process Clauses and the
Fourteenth Amendment's Equal Protection Clause, collectively provide a federal constitutional right to Plaintiffs to
access the courts.").
45

RichardLee Brown et al., 2020 WL 6364310, at *14; Complaint at 38, Tiger Lilly LLC et al., 2020 WL 7658126

46

RichardLee Brown et al., 2020 WL 6364310, at *14 (finding the Nationwide Eviction Moratorium does not limit a

landlord's access to the courts completely); Temporary Halt in Residential Evictions To Prevent the Further Spread
of COVID-19, 42 C.F.R. § 70.2 (2019) (defining "covered persons", reasons why a landlord may still evict a tenant,
and not prohibiting other remedies to recover losses); RENTAL Hous. J., supra note 29 (suggesting landlords sue for
rent instead of evicting and landlords can still evict for other reasons not related to failure to make rental payments).
47 RichardLee Brown et al., 2020 WL 6364310, at *16 (finding the Nationwide Eviction Moratorium does not strip
the plaintiff's constitutional right to access the courts).

Nationwide Eviction Moratorium, landlords still have their constitutional right to access the
courts. 48

Any Relieffor Landlords?
The enaction of the Nationwide Eviction Moratorium left many landlords wondering what
relief would be made available to them. 49 With tenants no longer fearing eviction while the
moratorium is in place, landlords are left to determine how to make ends meet without their usual,
expected rental income. 50 Although some might think the federal government appears to be more
concerned with helping tenants, there are still measures landlords may pursue to help relieve some
of the financial pressure caused by the Nationwide Eviction Moratorium and COVID-19."
In order to ease some of the distress caused by non-paying tenants, landlords and property
owners can utilize the mortgage forbearance period under the Coronavirus Aid, Relief, and
Economic Security Act ("CARES Act")." Forbearance is when a mortgage servicer allows the
mortgagor to pause or reduce their payments for a limited time.5 3 Under the CARES Act, and

Id.; see Temporary Halt in Residential Evictions To Prevent the Further Spread of COVID-19, 42 C.F.R. § 70.2
(2019).

48

49 Kristin E. Broady, Wendy Edelberg, & Emily Moss, An Eviction Moratorium Without Rental Assistance Hurts
Smaller Landlords Too, BROOKINGS (Sept. 21, 2020), https://www.brookings.edu/blog/up-front/2020/09/21/aneviction-moratorium-without-rental-assistance-hurts-smaller-landlords-too/ (citing landlords struggling to make ends
meet and their reliance on rental income); Sarnen Steinbarth, Unpacking the Eviction Ban: Without Rent Relief
Landlord-Tenant
Communication
is
Key,
FORBES
(Oct.
22,
2020),
https://www.forbes. com/sites/foibesrealestatecouncil/2020/10/22/unpacking-the-eviction-ban-without-rent-relieflandlord-tenant-communication-is-key/?sh=4c29f47359e1 (finding an eviction ban does not address renter debt or
landlord expenses and places pressure on the landlord and tenant relationship). "An eviction ban without rent relief
puts the responsibility of covering missed rent payments solely on the landlord or property manager.").

Broady, supra note 49 (finding about 30% of landlord households are low- to moderate- income and 20% of total
household income for landlord households earning less than $50,000 comes from property income); Steinbarth supra
note 49 ("Over half the U.S. rental units are reportedly owned by individual investors who rely on rent payments to
cover all their expenses.").
50

51

Rental Housing, supra note 8, at 1 (reporting funds from the Coronavirus Relief Fund can be used for rental

assistance programs); COVID-19 ReliefPackage Includes Help for Business and Property Owners, NAT'L

ASS'N

OF

REALTORS (Dec. 21, 2020), https://www.nar.realtor/coronavirus/covid-19-relief-package-includes-help-for-businessand-property-owners (providing $25 billion of the COVID-19 relief bill is to be used for rental assistance and landlords
can apply for funds on behalf of their tenants); Mortgage Forbearance during COVID-19: What to Know and What
to Do, CONSUMER FIN. PROT. BUREAU, https://www.consumerfinance.gov/coronavirus/mortgage-and-housingassistance/mortgage-forbearance-during-covid-19-what-know-what-do/ (last visited Feb. 22, 2021) (adding property
owners with federally backed mortgages have the right to 180 days (plus extensions) of forbearance).
Coronavirus Aid, Relief, and Economic Security Act, H.R. 748, 116th Cong. § 4022-23 (March 27, 2020) (providing
mortgage forbearance for federally backed mortgages); Mortgage Forbearance during COVID-19: What to Know and
What to Do, supra note 51 (finding majority of homeowners are eligible for financial relief related to coronavirus).
52

53

Mortgage Forbearance during COVID-19: What to Know and What to Do, supra note 51; Andrew D. Cotlar, Relief
Foreclosed: Defending Residential Foreclosures in a Post-CARES Act COVID-19 World, 92 Pa. B.A. Q. 25, 26-27
(Jan. 2021) ("[I]t is generally accepted by the industry that a forbearance merely temporarily halts and postpones the
obligation to pay one's mortgage, and that one would be required to pay the arrears at some point after the conclusion
of the forbearance period.").

extended under multiple federal agency programs54 , property owners may request a forbearance
on their mortgage for up to 180 days after requesting with their mortgage servicer and a showing
of financial hardship resulting from COVID-19. 55 Additionally, through multiple extensions and
expansions, property owners may request up to eighteen months of total forbearance through threemonth extensions. 56 During the forbearance period, no "fees, penalties, or interest beyond the
amounts scheduled or calculated as if the borrower made all contractual payments on time and in
full under the terms of the mortgage contract, shall accrue on the borrower's account." 57 Therefore,
the mortgagor can only expect the usual interest rate to accrue on the account.5 8 Mortgage
forbearance certainly helps relieve the burden put on landlords from non-paying tenants, but it may
ultimately only pass the buck further down the line. 59 Many mortgage servicers may be obligated
to make up payment defaults by paying out of their reserves and will likely look for federal relief
themselves. 60
In addition to the forbearance period, residential landlords operating as small businesses
may choose to apply for a Small Business Administration loan through the Paycheck Protection
Program ("PPP loan"). 61 PPP loans were created under the CARES Act to provide an incentive for
small businesses to keep their employees on the payroll. 62 If the landlord is able to keep all their
employees on the payroll and the money is used for payroll, rent, mortgage interest or utilities, the
PPP loan will be forgiven. 63 However, new guidance in legislation shows many struggling
landlords likely are not eligible for PPP loans to help with mortgage payments and rent debt as
" Fact Sheet: Biden Administration Announces Extension of COVID-19 Forbearance and Foreclosure Protections
for Homeowners, THE WHITE HOUSE (Feb. 16, 2021), https://www.whitehouse.gov/briefing-room/statementsreleases/2021/02/16/fact-sheet-biden-administration-announces-extension-of-covid-19-forbearance-and-foreclosureprotections-for-homeowners/ [hereinafter COVID-19 Forbearance through June Extension] (providing the latest
extension of forbearance and foreclosure protections through June 30, 2020).

55 H.R. 748 § 4022(b), 4023(c) ("A servicer shall ...

document the financial hardship; ... provide the forbearance for
up to 30 days; and . .. extend the forbearance for up to 2 additional 30 day periods upon the request of the borrower
provided that, the borrower's request for an extension is made during the covered period, and, at least 15 days prior
to the end of the forbearance period ... "); Cotlar, supra note 54, at 26; Mortgage Forbearance during COVID-19:
What to Know and What to Do, supra note 51 (adding the mortgage servicer can not ask for proof of hardship for
federally backed mortgages).
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58 Cotlar, supra note 54, at 26 (adding missed payments are not forgiven and will be due after the expiration of the
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H.R. 748 § 1102 (Paycheck protection program); Whitman, supra note 59, at 30-31.
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60% must be spent on payroll expenses. 64 The best way for landlords to utilize PPP loans may be
to encourage their tenants to apply and use the money to help with rent payments. 65
Landlords may also choose to apply for the Small Business Administration Economic
Injury Disaster Loan program ("EIDL loans") under the CARES Act. 66 EIDL loans can be paid
out up to $2 million and have a statutory-capped interest rate of 3.75% for up to 30 years of term. 67
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denied a loan . .. "68 EIDL loans and advances may be used by landlords for, but not limited to,
"making rent or mortgage payments" and "repaying obligations that cannot be met due to revenue
losses". 69 Both loan programs, PPP and EIDL, are available to qualified landlords and property
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Overall, the Nationwide Eviction Moratorium offers great protection to tenants and aids in
the prevention of halting the spread of COVID-19. To date, the federal government and its
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order to help relieve the stresses landlords are experiencing due to their Nationwide Eviction
Moratorium. As COVID-19 persists, it is safe to assume that tenants should expect extended
protection from evictions while landlords should see more extended aid become available to them.
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